Introduction
The concept and institutionalization of patents is controversial. It is however prudent to define a patent before examining its history and greater ramifications. A patent may be defined as a "government grant of the exclusive rights to make, use, and sell the substance of a recent invention. The life or period of a patent is limited and starts when a patent document is issued by the government."' As an adjective, the term "patent" derives from the Latin verb patere, which means "to be open." In relation to a patent of invention, the document is an "open letter addressed to the public" 2 denoting a clearly defined invention and conferring specific property interests over a limited period of time. 3 In modem times, patents have retained their original character as governmental grants or privileges. ' posed organic link between patents and inventiveness, particularly, during the industrial revolution is so entrenched in the discourse on the historical necessity of patents that it is virtually heretical for any scholar of patents to argue otherwise.
Taking these statements exfacie, it is tempting to conclude that the patent system originated during the British industrial revolution and that it is one of the greatest achievements of human ingenuity without which mankind, particularly, the non-industrialized world would languish in primitive anarchy and the tedium of stone age existence. Surprisingly, the proof, if any, of the causal relationship between patents and inventiveness and indeed, the historicity of the patent system in the British industrial revolution era is very questionable. Indeed, on a closer analysis, the hypothesis that patents propel inventiveness is founded on a concoction of anecdotal inferences 9 and debatable assumptions on complex factors. Thus, in spite of repeated, generalized and polemical claims' 0 of an automatic causal link between patent regimes and inventiveness, the "most well-reasoned studies of patent systems" ' " have failed to establish a link between inventiveness and the patent system, especially, in the industrial revolution.
More importantly, as this article would demonstrate, the patent system pre-dated the British industrial revolution by nearly 200 years and thus could not have been the determinative impetus for that memorable epoch in human history. To the extent that this article argues that the patent system did not originate with the Statute of Monopolies and thus played no critical role in the industrial revolution in Britain, it is fair to assume that the views expressed are inconsistent with the dominant narratives of the history and effects of patents. Given the controversial and indeed, ideological tenor of the various claims by many "patent systems" as to authorship of the patent system, this article engages in an historical reconstruction of the evolution and development of the modem juridical system of patents.
In my analysis, various competing "histories" of the patent system are examined, evaluated and their veracity as the origin of the patent system are resolved. In my view, the competing claims to the origins of the patent systems can only be resolved on the basis of certain criteria which constitute the irreducible essence of a patent system. In other words, in determining whether any of the claimants is the undoubted progenitor of the modem patent system, regard must be paid to the following criteria:
1. whether the patent grant was an exercise of governmental powers designed to provide for the patentee exclusive right to the commercial exploitation of a clearly defined invention;
2. whether the grant was premised on the criterion of novelty of invention rather than a grant of monopoly for already existing trade or business, or grant for the exploitation of discoveries such as natural ores or substances;
3. whether the grant was clearly designed to promote industrialization in the widest meaning of the term, and finally;
4. whether the grant was the predictable result of a legal system instead of a singular or ad hoc grant to an inventor.
In this exercise, seven well-known claimants are evaluated. These include, (1) the Andaman traditional concept of patents, (2) the classical Greek notion of patents, (3) the British "patent" issued to John Kemp in 1331, (4) the Tyrolean patents of 1409, (5) the Florentine patent issued to Filippo Brunelleschi, (6) the Venetian patent statute of 1474 and finally (7) the British Statute of Monopolies.
In concluding this article, I argue that on the basis of available historical data and the juridical elements of these rival claimants vis-Li-vis their essential similarity with modem patent systems, the Venetian Law of 1474 is the progenitor of the modem patent system. Accordingly, to the extent that the patent system did not originate in Britain during the industrial revolution, it would be erroneous to make a case for patents on the so-called "historical necessity" theory. There is no historical nexus between patents, inventiveness and the British industrial revolution. The case for strong patent may be made on other grounds but not on the purported historical links between the patent system and the British industrial revolution.
1. The concept of patents amongst the Andaman Islanders, the Kai, the Koryak and the Plains Indians R.H. Lowie's anthropological study shows that the concept of patents was highly developed amongst the Andaman Islanders, the Kai, the Koryak and the Plains Indians." 2 The Andaman Islanders have origins clouded in mystery. Living in lush islands with pristine beaches, it is an intriguing piece of social organization that there are notions of patent "grants" on novel creations amongst these peoples. However, upon a closer examination of the notion of patents as understood by the Andaman, it is clear that there is a fundamental difference between their exceptional concept of patents and the more generally known European patent system. First, in contrast to the underlying patent conception of the inventive process as a solitary and individual effort, the communal way of life of the Andaman and the nonindustrial basis of their notion of patents disqualify the Andaman patent "system" from serious consideration as the progenitor of the modem patent system. Second, under the Andaman notion, information embedded in the "patent" is for the most part construed as a public good.
3 As Peter Drahos points out, "these societies (the former) were in contrast to Western approaches, more concerned with restricting the transferability of such rights"' 4 and not with the idea of an exclusive right of an individual-as-creator in the invention.
More importantly, the discovery that the Andamans have a notion of patents was made nearly 100 years ago at a period when the dominant patent system was already well-known and established. Finally, the institution of patents is primarily dependent on a culture of writing which is absent in the Andaman variant. Consequently, an obscure and oral notion of patents among an isolated colony of peoples far removed from the demands of Western industrialization cannot possibly be the modem progenitor of the institution of patents.
Ideologically, patents constitute a congealed form of a particular cultural ideology, philosophy and jurisprudence of property and economics. 5 Conceding that as conceptions of property evolve, the content of patents concept equally changes, there is no evidence to suggest that the Andaman notion or ideology of patents is similar to the Western philosophy of property. The philosophical implication is that the Western approach and conception "commodifies" and "thingifies" the processes and outputs of human labour and imposes private "toll-gates" or "fences" around such knowledge on the concept of ius excluendi and ius prohibendi. 6 The patent system was designed to promote the employment of capital and industry in new profitable directions. This ideology of the patent system was only an historical motivation but remains a characteristic feature of the contemporary patent law system. 8 Hence, cultural and ideological differences relating to the industrial utility of patents as a criterion for patentability of inventions inexorably leads to the conclusion that a non-Western society 9 such as the Andaman Islanders could not have afforded the philosophical template for the evolution and development of the patent system.
Ancient Greek "patents"
Having disposed of the anthropological studies suggesting an Andaman link to patents, the next in line in terms of antiquity are the ancient Greek and Roman ideas about incentives for creativity. Here, it must be noted that there are fragmentary and elusive allusions in classical literature to a purported Greek origin of the concept of patents. These allusions ostensibly derive from the common notion that the granting of certain privileges may encourage inventiveness or spur creativity amongst the populace of a given society.
In this context, it seems that the first recorded classical reference in the Western world to the idea of patents was Aristotle's account of the proposal by Hippodamus of Miletos. The idea was rejected by Aristotle who feared that it would lead to artificial scarcity of goods and social instability. 20 In addition to Aristotelian anecdotes on the concept of patents, the Greek historian Phylarchus in the Banquet Of The Learned traces the concept of rewarding novel inventions with a monopoly right to the accounts of the Greek colony of Sybaris known for luxurious living and indulgence circa 500 B.C. According to Phylarchus, the Sybarites granted a monopoly of one year to whoever prepared the most unusual and outstanding dish.
2 ' Similarly, the early Romans rewarded their inventive citizens by exempting them from normal civic duties such as conscription in warfare. While these accounts have their undoubted merit in conferring antiquity on the notions of rewarding creative people, there is no evidence to suggest or support the implication that the Sybarites had an institutionalized mechanism for the evaluation of novel inventions and for the granting of patent-like privileges. Nor is there any reliable evidence to support any contention that the Sybarites adopted such a "system", as it were, towards the industrialization of the State. More importantly, although the ancient Greeks rewarded originators of new ideas, they could not conceive that such originators of new ideas possessed property interests or rights over the new ideas.
In sum, the available evidence clearly shows that patents or patent-like protection did not exist in ancient times." There is no ground or basis for tracing the historical origins of the modem patents to the anecdotes of Aristotle or the musings of Phylarchus. Hence, the search for the origin of patents has to be focused elsewhere, particularly, medieval Western Europe. As Harold Wegner has rightly argued, "if one considers a patent system as requiring the grant of an exclusive right to exclude others from commercialization of an invention relating to technology, the origins of the patent systems of today must be traced back to two pathways from Europe that originated in the first half of this millennium."
23 I shall now turn to Europe of the first half of the last millennium.
The British "patent" of 1331 issued to John Kemp
Before turning to the Europe of the first half of the last millennium, it is necessary to dispose of another claimant to the authorship of the patent system. There are scholarly writings suggesting that the letters patent issued to John Kemp in 1331 is the progenitor of the modem patent system. 24 This claim can be summarily dealt with on the ground that the letter to John Kemp was to enable him bring to England his servants and apprentices to practice the art of weaving in England. Given that this and similar "patents" were designed to import existing trades to England, such claims lack merit as they were not issued in respect of new inventions.
The Tyrolean patent regime circa 1300-1400
Erich Kaufer's groundbreaking research traces the historical origins of the modem patent system to Germanic developments arising from the Tyrolean region in respect of claims for mines. The theory of Germanic roots of the modern patent system has been examined by some of the leading scholars of patent law, particularly, Harold Wegner.
2 6 For reasons which appear below, it is difficult to accept Kaufer's hypothesis of a Tyrolean origin of the modem patent system. First, the Germanic patents on mining water technology issued in Tyrole circa 1300 were principally designed as rewards for "wasserkunste" -water mines -for the successful mining in depleted ore regions. As Wegner has observed, "the Alps were an iron ore mining area from at least the time of the Celtic settlement. In such mining areas, there was a long common law tradition concerning the mining, timber use, and water use property rights of those who were first to 'invent' an ore site." 7 As new iron ore sites were "invented" in Saxony, Silesia and Bohemia, Wegner notes that the miners brought their common law with them. In such circumstances, the law on "invention" or iron ore sites and the "patents" for such inventions became "incorporated into the decisions of specialized mining courts and into the Constitutiones Juris Metallici promulgated by King Wenceslaus II in the year 1300.
" 28 Other Tyrolean laws included the SchladmingerBergbriefof 1408 under which Henricus von Heslingen was awarded a privilege to exploit an ore mine and "use the needed water and timber according to the common law prevailing in Germany." 9 It is interesting that the basis of the word "invention" which is the ultimate key to the world of inventions and the patent system had a meaning closer to what we would now call "discovery" of new ore resources, than the meaning accepted under modem patent law.
3 " Clearly, the Tyrolean "patent" grant was not for what we would construe as inventions in modem times. Rather, it was a regime that had everything to do with mining or exploitation of iron ore deposits and the protection of the interests of miners in the products of the mines. The Tyrolean "patents" were thus akin to a mining or hunting license rather than a patent for invention in the modern sense of the word. Consequently, the Tyrolean "patents for invention" were not proper patents.
However, it must be conceded that the Tyrolean regime afforded a body of principles on which subsequent and more patent-like institutions would be built. This refinement would occur in Venice but prior to the Venetian refinement of the crude Tyrolean regime and the emergence of a full-fledged patent regime there, it is proper to examine and evaluate the impact of the Tyrolean regime on Florence circa 1421. 26 Harold Wegner, 'TRIPS Boomerang-Obligations For Domestic Reform" (1996) 
The Florentine patent grant to Filippo Brunelleschi circa 1421
As already evident, the concept of patents, albeit crude, was already coalescing into a discernible regime of Western jurisprudence in the medieval era.
3 ' Its maturation as a regime or legal institution for the protection of new, useful and industrially replicable inventions was to await the fallout in Florence of dramatic circumstances which Owen Lippert has likened to "blackmail."
32 Here in 1421, the medieval Florentine architect and inventor, Filippo Brunelleschi, who had attained immortal fame by his completion of the cupola of the dome, invented an iron clad sea-craft christened the "Badalone" which he claimed could transport marble across the lake Arno for the construction of the now famous suspended dome of the cathedral in Florence.
Hauling marble was an incredibly difficult and expensive endeavour but Brunelleschi claimed that his craft could "bring any merchandise and load on the river Arno and on any other river or water, for less money than usual." 33 For fear of having another stealing the fruits of his genius, Brunelleschi refused to disclose his invention unless the city granted him a limited right to sole commercial exploitation of the sea-craft. Florence yielded to his unprecedented demands and on 19 June 1421, granted him a public letter to that effect. 34 Given its seminal importance in the jurisprudence and history of patents, the text of the "patent" granted to Filippo Brunelleschi is reproduced in extenso below:
[T]he Magnificent and Powerful Lords, Lords Magistrate, and Standard Bearer of Justice:
Considering that the admirable Filippo Brunelleschi, a man of the most perspicacious intellect, industry, and invention, citizen of Florence, has invented some machine or kind of ship, by means of which he thinks he can easily, at any time, bring in any merchandise and load on the river Arno and on any other river or water, for less money than usual, and with several other benefits to merchants and others, and that he refuses to make such machine available to the public, in order that the fruit of his genius and skill may not be reaped by another without his will and And desiring that this matter, so withheld and hidden without fruit, shall be brought to light to be of profit to both said Filippo and our whole country and others, and that some privilege be created for said Filippo as hereinafter described, so that he may be animated more fervently to even higher pursuits and stimulated to more subtle investigations, they deliberated on 19 June 1421:
That no person alive, wherever bom and of whatever status, dignity, quality, and grade, shall dare or presume, within three years next following from the day when the present provision has been approved in the Council of Florence, to commit any of the following acts on the River Amo, any other river, stagnant water, swamp, or water running or existing in the territory of Florence; to have, hold, or use in any manner, be it newly invented or made new in form, a machine or ship or other instrument designed to import, ship, or transport on water any merchandise or any things or goods, except such ship or machine or instrument as they may have used until now for similar operations, or to ship or transport, or to have shipped and transported, any merchandise or goods on ships, machines, or instruments for water transport other than such as were familiar and usual until now, and further that any such or newly shaped machine, etc. shall be burned;
Provided however that the foregoing shall not be held to cover, and shall not apply to, any newly invented of newly shaped machine, etc. designed to ship, transport or travel on water, which may be made by Filippo Brunelleschi or with his will and consent; also, than any merchandise, things or goods which may be shipped with such newly invented ships, within three years following, shall be free from imposition, requirement, or levy of any new tax not previously imposed. 35 Clearly, as Frumkin rightly argues, the Brunelleschi patent "was a real invention patent, as good in subject matter as any of those dealt with in 1947 by the British Patent Office" 36 or by any modern patent office. The normative significance of Brunelleschi's patent is that unlike the Tyrolean "patents", it was a patent grant for a true invention rather than a grant for the discovery or sole exploitation of natural resources. Further, its scope and duration were clearly delimited.
However, it must be noted that Brunelleschi's "Badalone" dramatically sank on its first trip on lake Amrno. 3 7 Nothing is recorded about the details of the failure of"Badalone". No historian is certain as to whether the sinking or loss of the "Badalone" was a result of a flaw in the design or of human error or the malevolence of nature. What is certain is that the "Badalone" sank and that Brunelleschi lost ten years salary and a third of his entire wealth. For a long time thereafter, Florence stopped issuing patents. Brunelleschi's misfortune with the Badalone ought not obscure the focus of this inquiry.
Returning to the central thrust of this article, that is, which patent "system" is the world's oldest patent regime, it is clear that the Florentine patent issued to Brunelleschi was a true patent but considering that it was not the product of a predictable system, and that the "invention" was an unmitigated failure, it cannot be regarded as the world's oldest patent regime. Essentially, the Florentine patent was an ad hoc gesture to Brunelleschi. It was not a system or a regime but a singular, albeit, brilliant adumbration of a full-fledged patent system. Second, the invention was not a workable artifice. These radical factors remove it from the ultimate distinction of being the world's oldest patent regime. Accordingly, in our search for the world's oldest patent system, we have to look beyond medieval Florence.
The Venetian patent statute of 1474
It would seem that recovering from the watery debacle on the lake Arno, the concept of patents drifted to neighbouring Venice. Here, there were ad hoc patents issued to various inventors in 1443.38 These ad hoc patents, like the Florentine patent grant to Brunelleschi ultimately congealed into what is probably, the first substantive patent statute in the world. 39 The Venetian Statute of 1474 was enacted with a large majority (116 for to 10 against and 3 abstaining). Although it was written in old Venetian dialect which is somewhat difficult to translate, Professor Luigi Sordelli's translation which is reproduced below is the most widely accepted version. The overt masculinization of the inventive process is also obvious. Owing to its seminal status, the Act is reproduced in extenso.
[T]here are in this city, and also there come temporarily by reason of its greatness and goodness, men from different places and most clever minds, capable of devising and inventing all manner of ingenious contrivances. And should it be provided, that the works and contrivances invented by them, others having seen them could not make them and take their honor, men of such kind would exert their minds, invent and make things which would be of no small utility and benefit to our State. Therefore, decision will be passed that, by authority of this Council, each person who will make in this city any new ingenious contrivance, not made heretofore in our dominion, as soon as it is reduced to perfection, so that it can be used and exercised, shall give notice of the same to the office of our Provisioners of Common. It being forbidden to any other in any territory and place of ours to make any other contrivance in the form and resemblance thereof, without the consent and license of the author up to ten years. And, however, should anybody make it, the aforesaid author and inventor will have the liberty to cite him before any office of this city, by which office the aforesaid who shall infringe be forced to pay him the sum of one hundred ducates and the contrivance immediately destroyed. Being then in liberty of our Government at his will to take and use in his need any of the said contrivances and instruments, with this condition, however, that no others than the authors shall exercise them. 40 
[Emphasis supplied]
The Venetian patent statute of 19 March 1474 was radical and pioneering in several respects. 4 It offered protection for a period of ten years to all inventions, which passed the examinations of the General Welfare Board. In addition, it also provided for punishments for unauthorized use or infringements of patent grants. 42 Further, Venice instituted a registry of patents in 1474.
It should be noted that by taking the grant of patents outside the wide ambit of royal favour, the Venetian statute was far ahead of the Stuart Statute of Monopolies, which it antedated by over 150 years. On this basis, the patent granted Jacopo Acontio in 1565 for an actual invention is probably the first English patent as against the earlier grants made for the introduction or importation of already existing skill, trade or industry into England.
4 6 Clearly, unless other patent systems can offer evidence of a systematized grant of patents to actual inventions in the era predating the Venetian patent statute of 1474, it is hardly deniable that the Venetian patent regime is the world's oldest patent system. There is thus a compelling argument that modern European patent system, and indeed, the global systems of patents derive from their Mediterranean forebears rather than the Statute of Monopolies.
0 Anderfelt, supra note 36 at 4. 4' Ladas, supra note 31 at 6-7. It should be noted that invention in the western paradigm was primarily a masculine affair. Women were thought to be incapable of "scientific" abilities. For a fuller account of female contributions to western science and inventiveness, see Autumn Stanley, (Rutgers University Press, 1993) . 42 Coulter, supra note 39 at 9. The diffusion and spread of the patent concept from the Italian peninsula was not by accident. Rather, a combination of certain factors that led to the decline of Italian preeminence in technology facilitated and encouraged the diffusion of skilled artisans and consequent spread of the patent idea from Italy to central and Western Europe. First, the discovery by medieval seafarers and merchants of a direct sea route to India led to the by-passing of the Italian peninsula and consequently, a decline of commerce in the area. Second, the evolution of modem statehood and the rise of Christian doctrines incompatible with the dominant Roman Catholicism challenged the temporal authority of the papacy in medieval Italy. 7 The Church's intolerance of these new Christian beliefs and interpretations of the Bible led to a persecution of Italian artisans and innovators who were mostly unorthodox in their religious, scholarly and scientific beliefs. Hence, by a combination of these two factors, Italian artisans started drifting to Western Europe for the proverbial greener pasture and for their personal safety. Of course, these Italian migrants did not leave the patent concept behind them; they took it with them to central and Western Europe. For instance, six of the first nine patents in Brussels were granted to Italians (mainly Venetians).
Mothers And Daughters of Invention
8 As Maximillian Frumkin noted, "one way or another, Italian influence shows like a thread in all incipient patent systems" 49 of Europe. It is therefore no exaggeration to say that the foundations of most European patent systems, including the British and French patent systems, were built on Italian immigrant skills and concepts. 5 0 However, there were some European States like Switzerland which detested the patent system. It bears noting that although the various patent systems in medieval Europe world mutually influenced one another in content and organization, those States designed patent systems and policies in accord with their perceived national interests." It was the cynical exploitation of patents as a means of "importing" existing trades and technologies which ultimately gave rise to the British Statute of Monopolies. For example, the institution of patents was primarily used as means or mechanism for luring foreign skills and industries without fidelity to the criterion of absolute novelty. For instance, in France, Article 3 of the original patent law of 1791, provided that "whoever [is] the first to bring into France a foreign discovery shall enjoy the same advantages as if he were the inventor."
The political economics of the early patent system obscured the law and procedure of patents in medieval Western Europe. As States deliberately engaged in what J.W. Baxter has aptly termed a regime of "invention by importation, as distinct from inspiration", 5 2 the patent system became a pliable tool to advance perceived State interests. For instance, William Cecil, (first Secretary of State to Queen Elizabeth the First) by granting patent rights to skilled and entrepreneurial Europeans wishing to emigrate to establish their businesses in England, applied the patent system as a "strategic international trade policy." 53 This was exemplified in the case of the Clothesworkers of Ipswich decided in 1614 where the court held that:
[I]f a man hath brought in a new invention and a new trade within the Kingdom in peril of his life and consumption of his stock, etc., or if a man hath made new discovery of anything, in such cases, the King ... in recompense of his costs and travail may grant by charter unto him that he alone shall use such trade or traffic, not the knowledge of the skill to use it for a certain time because at the first, the people of the kingdom are ignorant.
4
Although it was in Britain that the instrumentalist exploitation of the patent system reached its nadir, this practice was not limited to the British Isles. In continental Europe, the early French patent system was a regime of privileges without pretensions to originality or inventiveness as a criterion for the grant of patents. For instance, in France, Article 3 of the original patent law of 1791, provided that "whoever [is] the first to bring into France a foreign discovery shall enjoy the same advantages as if he were the inventor." 55 In the same vein, early Dutch patent law did not require novelty as a criterion for the grant of patents; merely being the first importer or introducer of the trade or art sufficed.
Thus, the pioneering brilliance of the Venetian patent statute of 1474 was grossly distorted and corrupted in the latter medieval era. The prevailing motive and underlying policy amongst the often competing States of Europe was the economic welfare of the State and the attainment of a pre-eminent position in the sciences and technology, especially in textiles, mining, metallurgy and ordinance. In other words, it was the invention and not the inventor per se who was the primary focus of the patent system. The discretionary nature of patent grants degenerated to egregious abuses, especially, by necessitous British monarchs who desperately needed to keep their fawning courtiers or sustain their high living. For example, as Holdsworth records:
[James] the First was always hard up; and for a consideration he was prepared to grant many privileges both of the governmental and of the industrial varieties. Of the second of these varieties of grants the following are a few examples: grant of an exclusive right to export calfskins; grant of an exclusive right to import cod; grant of an exclusive right to make farthing tokens of copper.1 6 This abuse contributed immensely to the malodorous air of privilege attached to early English patents. In consequence, "Parliament, whose members represented many trades injured by these special privileges," 59 As I had already shown, the initiatives introduced by the Statute of Monopolies had clearly been provided for in the Venetian statute nearly 150 years before the enactment of the Statute of Monopolies. Consequently, the Statute of Monopolies is not the juridical origin of the modern patent system. It is therefore ironic that a subsequent legislation designed to rescue the tarnished integrity of the patent system as encapsulated in the Venetian patent statute assumed greater historical significance than the pioneering law itself.
However, the modern patent concept in its substance, procedure and political economics owes significant debts to the era spanning from the Medieval ages until the late nineteenth century of European industrialization. The requirement of registration thus laid the foundations for the corollary procedural requirement of specification of patent applications. The requirement that the applicant for a patent describe his or her invention clearly and completely is judicially associated with the 1778 opinion of Lord Mansfield in Liardet v. Johnson. 6 5 The specification is a technical outline and description of the invention.
In theory, the specification is a form of consideration for the patent grant. In this sense, a patent has been said to be as good as its specification. Specifications largely transformed the patent system, at least in theory, from a mechanism for importing existing technologies (in the immediate post-Venetian patent system era) into an institution for rewarding those inventors who created new and useful machines. In this regard, the industrial revolution could be said to have contributed to the refinement of the patent system.
In spite of the Statute of Monopolies and similar juridical initiatives designed to confer legitimacy and credibility on the patent system, by the mid-nineteenth century, the patent system had become a cesspool of bureaucratic bungling, complex and expensive process of registration and general juridical confusion. 66 Coupled with a rising public preference for a regime of laissez-faire in trade and ideas, there was a widespread call for the abolition of the patent system in England, 67 continental Europe and in the United States. In 1863, the parliament in Germany condemned the patent system as being "injurious to common welfare" and the Government of Prussia opposed the adoption of the patent system by the North German Federation. Otto von Bismarck, then Chancellor of the North German Federation captured the popular opinion when he noted that it was better to abolish the patent system "rather than to engage in hopeless attempts to reform the system." 68 cup of sorrows" 7 should pass them. Opinions such as this won the day in the Netherlands and Japan. Hence the Dutch abolished it in 1869 and Japan, which had adopted a patent law in 1872, abolished it 1873. Across the Atlantic, the United States' House of Representatives followed suit and enacted a bill abolishing the patent system. However, by a handful of votes the bill failed passage at the Senate. ' Opposition to the patent system began to collapse in 1873 as a probable result of the great economic depression and the consequent rise of protectionism, economic nationalism, heavy and intensive lobbying by manufacturers, and above all, the willingness of the patent advocates to accept the principle of compulsory licensing as part of the "reformed" patent law. 72 Britain relented in 1874, Germany in 1877 and Japan reenacted a patent law in 1885. Switzerland enacted a patent law in 1887." 3 Since then, patents have become an accepted part of both domestic and international legal regimes.
Conclusion
In sum, the system of patents, with its convoluted origins in the Italian peninsula, preceded the industrial revolution in Europe. Therefore, the "historical necessity" argument, often touted by advocates of the patent system is not supported by the history of the patent system. In a classic study of the relationship between patents and the British industrial revolution, W.H. Price concluded as follows: "in the mechanical process that took place in the 16th and 17th centuries, patents were not the leading factors. Some of the most successful mechanical innovations of the period did not enjoy any patent. '74 Similar studies by Ashton, 75 Deane 76 and Mathias, 77 "all hesitate to assert a causal relationship" 7 8 between patents and the industrial revolution. Indeed Ashton's studies show that on some occasions, the patent system blocked the "way to new con-trivance". 79 And in his view, discovery and innovation might have "developed equally rapidly without the patent system." 8 Schiff's study of inventiveness and patent institutions in eighteenth century Netherlands and Switzerland led him to the conclusion that "inventive activity can be quite vigorous in countries without a patent system".
8 ' Interestingly, the Netherlands repealed its patent laws in 1869 and the Swiss had no national patent law until 1888, yet both countries during their "patentless" periods witnessed inventiveness and industrialization. In his view, a study of history shows that "patents have not been synonymous with inventions". In modem times, certain industries such as the brewing, pottery, and automobile industries, that largely operate outside the patent regime, have made enormous strides in innovativeness and inventions. In sum, it seems that the preponderance of reasoned opinion and empirical research is that "the industrialization of a country can proceed smoothly and vigorously without a national patent system."
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Be that as it may, it is evident that early European industrial history fails to support the argument of a direct causal link between the patent system, inventiveness and the industrial revolution in Britain or elsewhere. According to UlfAnderfelt, "in a study of the birth and decline of early patent systems in some continental countries, ... the conclusion (by Frumkin) appears to be that the patent institution followed rather than preceded the economic and cultural development and later lost its importance when these activities became less intensive." 84 Deriving further support from the Venetian patent system, Anderfelt's studies further show that:
[T]he existence of the Venetian Patent Act, and of early patent systems in some other continental countries, is interesting from another point of view. The idea so cherished by the patent advocates, that there exists a more or less organic relationship between the existence of a patent law and the economic and industrial performance of a country, cannot be supported at all by this early experience. In Venice the patent system was introduced when that state was already at the height of its development. Manchester University Press, 1984) at 104. 80 Coulter, supra note 39 at 23. 81 Schiff, supra note 7 at 5. 82 Macleod, supra note 43 at 158. 83 Schiff, supra note 7 at 124. In summary, the argument by patent advocates that the patent system is coterminous with industrialization of Europe or that the patent system is a historical necessity is not supported by the history of industrialization and the practice of States in Europe. 8 6 Accordingly, it would be simplistic and sweeping to attribute modem industrial attainments to the patent system. Perhaps, the stronger and more defensible argument for a patent system has been articulated by Judge Simon Rifkind, Co-Chairman of the famous United States President's Commission on the Patent System. In his words:
[T]he really great, creative geniuses of this world would have contributed their inventions even if there were a jail penalty for doing so. But that in itself would not have been sufficient. The patent system is more essential to getting together the risk capital which is required to exploit and to develop and to apply the contributions of the genius inventor than to provide a stimulus for the actual mental contribution. It is to the former that the economic incentive is indispensable. The money will not be risked unless there is some sense of assurance that a benefit will be obtained.
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Judge Rifkind's acute observation makes eminent sense. What is rather surprising however is that most advocates of the patent system have engaged in a skewed reconstruction of the history of the patent systems in other to demonstrate a non-existent historical linkage between patents and industrialization, especially, during the medieval era.
" According to one of the chief proponents of the "historical necessity" argument, "the patent system is not the result of inspired thinking but is a dictate of historical necessity." See H.G. Fox, 
